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ABATEMENT. 
Sex Roaps, 3. 


ACTION ON THE CASE. 
Sree PLeapine, 1. 


‘ACTION OF DEBT. 
See Pieapine, 1. 


ACCOUND STATED. 
Ser Evipence, 4. 


ACTION. 

1. Where a slave was stipulated in a deed to be thereafter con- 
veyed in writing to a trustee, to the separate use of a FEME 
COVERT, and is put in possession of the trustee for another 
purpose, but afterwards it is formally agreed by the seller 


and the trustee, that the latter is to be invested with the title 
to the negro (he not being present, however, at the time;) 
HELD, that the trustee is at least the BAILEE of the former 
owner, and as such is entitled to recover the possession 
against one wrongfully withholding him. Thompson v. Bry- 
an, 340. 

. In an action for deceit in a false warranty, on the exchange 
of horses, it is not competent for the defendant to give in evi- 
dence the defects ef the property which he received from the 
plaintiff. Odom y. Harrison, 402. 





. Inanactionin the case, for wrongfully suing out an attachment, 
it is sufficient to show a want of probable cause. It is not 
necessary to show that defendant was actuated by malice. 
Kirkham v. Causey, 428. 


» No action can be maintained on the bond given by a clerk, 
conditioned for the faithful performance of his duty, except 


— there has been such damages sustained as would give 
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the party a right to maintain an action on the case for the 
neglect of his official duty. Jones v. Biggs, 364. 
. The want of castration in a male mule does not meet the al- 
legation of unsoundness. Duckworthv. Walker, 507. 
. Where a male mule, which has the ustial developments in the 
scrotum, is sold at public auction, the maxim of caveat emptor 
applies to the claim of damages for unsoundness in respect 
_ of the animal's being not castrated. bid. 
Sus Covenant; Partners 3; Roaps, 5; WarTer. 


ADMINISTRATION. 

1..An Administrator of a deccased sheriff, who is authorized, by 
special private act of Assembly, to collect arrearages ef tax- 
es, is bound on his administration bond, for the amounts 
called for in the tax lists of those years for which he is thus 

authorized to collect. Morton v. Ashbee, 312. 

. Where such administrator was only a special administrator, 
when the act was passed, but became the general administra- 
tor afterwards, he is nevertheless liable, as above stated, on 
his general bond. Ibid. 

. Where such administrator dies before his administration is 
completed, his administrator is liable to the administrator DE 
BONIS NON of the deceased sheriff for the breaches of the 
bend above stated. Ibid. 


. Where the first administrator of the sheriff had been a depu- 


ty sheriff under his intestaic, and had tax lists to collect, as 
such, for certain districts, and failed to collect them, he was 
abound to have made good these amounts to his intestate, 
while acting as his administrator, and not having done so, his 
administrator is liable for the same to the administrator DB 
BONIS NON of the sheriff. Jdid. . 

. There being a bond to cover the duty of the deputy sheriff 
to his principal, and to indemnify him, does not make it ne 
cessary to show any other DAMNIFICATION than the not ac- 
counting for the sums he ought to have collected. bid. 

. The administrator of the deceased deputy cannot allege the 
jnability of the deputy, for the want of moans, te account te 








fe 








INDEX. Til 





the estate he represented as administrator, without suggesting 
and showing suchinability. Jb¢d. 

7. The act of Assembly, authorizing the sureties of a deceased 
sherif to collect arrearages of taxes, does not abridge or su- 
persede the power or duty ef the administrator to make the 
eollection under the private act of Assembly. bid. 


AGENCY. . 

To make the acts and declarations of a person evidence against 
a party, upon the ground of being an agent, such agency must 
be established by evidence, independent of such aets andde- 
clarations. Royal v. Sprinkle, 505. 


ALIMONY. 
SEE Divorcr. ASSETS. 


ALLUVION. 

Whether the doctrine of alluvion applies to any case, when @ 
water boundary is not called for, though the course and dis- 
tance called for have been coterminous? QuERE. Beaufort y. 
Duncan, 234. 


AMENDMENT. 

1. Where an order has been made for amending a record, such 

amendment may be made at any time afterwards. Marshall 

v. Fisher, 111. 

The County Court has no pewer to authorize an amendment in 

the return of a levy of a justice’s execution upon land, by a con- 

stable, after the sale of thepremises. Gibbs v. Brooks, 448. 

8. This Court will permit an amendment to a warrant, upon 
the payment of costs by the plaintiffs, which does not 
set forth the act under which a suit for a penalty is brought. 
Washington v. Frank, 436. 

6. A Court has the power to allow an amendment in a former 
proceeding, so as to insert the names of infant heirs, in the- 
order appointing them a guardian pendente lite and in the 
scire facias issuing against them. bid. 

6. The exercise of the Court’s discretion, in making such amend- 
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ment, is not subject to be reviewed by this Court. Campbell 
v. Barnhill, et. al., 557. 
Sze Appgat, 5; Practice 3. 


+= 
: APPEAL. 
~ 1. In an action of Ejectment, where the plaintiff declared upon 
the demises of several lessors, upon three several ccunts, a re- 
fusal by the Court to strike out two of the counts at the in- 
stance of the defendant, is a matter of discretion, from which 
an appeal will not lie to this Court. Piggott v. Cheers, 356. 
.. Where an appeal is taken from the judgment of a Justice of 
the Peace to the Superior Court by one of two defendants, 
but by mistake of the Clerk, it is sent up as the appeal of 
both, is tried as the appeal of both, and upon the trial, the 
admissions of the party who did not appeal are given as evi- 
dence against the defendant who did not appeal, and after the 
trial, and a verdict in favor of the plaintiff, the magistrate is 
permitted, by consent of parties, to amend his proceeding so 
as to make it the appeal of one only, it was error to permit 
the verdict to stand; for, by the amendment, the admissions 
of the dismissed party were rendered incompetent. Wilfong 
v. Cline, 499. 
Sze Cost, 9; AMENDMENT, 6. 


ARREST. 


Where the question is, whether there was a legal arrest of a per- 
son by an officer, it must be determined by the intention and 
understanding of the parties, at the time of the transaction. 
Jones v. Jones, 491. 


ASSUMPSIT. 


1. Where it is admitted that in order to bind a defendant, an ex- 
press promise must be proved, yet it may be left to a jury to 
say whether the defendant had not given authority to another 

* to assume forhim. Buoite v. Shipman, 10. 

2. To recover on the common counts for materials furnished, and 
work and labor done, it must be shown that the article was 


received or used by the defendant, or was in som* ~ ~ 'one- 
ficial to him. Byerly v. 2 epley, 35. 
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ASSETS. 
Where an administrator upon the eve of death, deposites the 
money of the estate, with a surety to his administration bond 
for safe keeping, with instructions upon a settlement of the 
estate, to pay over to his intestate’s estate: HELD, that the 
ADMINISTRATOR DE BONIS NoN of that estate, after demand 
and refusal, was entitled to recover the same before any final 
settlement. Hackney v. Steadman, 207. 












ATTACHMENT. 
A carpenter’s tools may be seized and sold under an original 


attachment. Martindale vy. Whitehead, 6a G Li 
“eee” 


BAILEE. 
Ving Execution, 3; Action, 1. 


BASTARDY. 
Where the mother of a bastard childis brought before a Magis- 

trate, and refuses to declare on oath the father of such child, 

but pays the fine and gives bond and security to indemnify 
the county, she cannot, afterwards, voluntarily institute pro- 
ceedings against the reputed father, to subject him to the 
maintenance of the same child. State v. Brown, 129. 
























BEQUEST. 

A present bequest of a slave or money is not to be postponed 
till the expiration of a life estate, although connected by the 
‘word “also,” with a devise of ar estate shus postponed, where 
the effect of such a construction would be intestacy as to this 
property for the IntERIM. Robertson v. Roberts, 74. 

See Wi11, 2, 5, 6, 7. 

Where it is manifest, from other clauses in the will, that the tes- 
tator meant to scparate two slaves in question, from the 
mass of his estate, and to dispose of them differently from 
that which had been given to his wife for life, and it appear- 
ing also that his wife was an especial object of his bounty, the | 
following words were construed to pass the absolute estate to 

her, viz: “I further will and bequeath unto my wife, Catha- 
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rine Newland, two servant boys, Richard and Pinckney, to 
have and to hold, and to expose (dispose) of at her own dis- 
cretion while she lives, and at her death not to be disposed of 
out Offhe family.” Newland v. Newland, 463. 

The latter words, “not to be disposed of out of the family,” 

rr : ; 

being inconsistent with the absolute estate, were held to be 
inoperative. bid. 


BILLS, NOTES, Xc. 
Ssz Lost Nots. Bonp 2. 


BONDS. 

1. Where, in the order of a County Court, appointing a guar- 
dian, the name MARGARET is by mistake inserted as that of 
the ward, instead of MrranpA, a bond taken according to the 
proper requisitions, with the right name recited, will, under 
the operation of the act of 1842, ch. 61, be sustained as sn 
official bond. Shuster v. Perkins, 325. . 

. A bond to pay money, and to do something else, as to feed 
and clothe a slave, is not negotiable paper. Knight v. Ratl- 
road. Company, 357. 

. It was not the intention of the act of Assembly, requiring 
clerks to issue ez-officie notices to guardians, tomake thém lia- 
ble, on their official bonds, for failing to do so. Jones v. 
Biggs, 364. 

Vive Action, 4; INsoLvent, 2. 


BOUNDARY. 

1. Where a swamp is called for in the description of a tract of 
land, and the question is left doubtful, which of three con- 
flicting localities is the proper one, it is error to instruct a 
jury that they are to seek for the proper locality, by running 
the course called for, regardless of other considerations. 


Spruill vy. Davenport, 203. 

.2, The call in such a description, for a line runuing West- 
Wardly, does not necessarily mean a west course. bid. 

3. What are the boundaries of a tract of land, is a question of 
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law, for the decision of the Court; wHuRE they are, is a 
question of fact for the jury. Marshall v. Fisher, 111. 


CHALLENGE. 
Ser Jury. Sex EsecrMent, 1. i 


< 


CLERKS. 
Ser Bonps 3. 


COMMON CARRIERS. 

The rule of aw that common carriers are bound as ensurers for 
the sAFE DELIVERY of goods, does not extend to the TIME of 
delivery. Boner v. Steamboat Company, 211. 


CONSIDERATION. 
Sree Evipence 18. 


CONSTABLE. 

1. Where a constable has raised money by a sale of pro- 

perty under several executions, not enough, however, to sat- 

isfy them, and one of the creditors demands all or none, when 
he is only entitled to a small part of the sum collected, and 
the constable to such demand proposesto give him more than 
his proportion: HELD, that such creditor was not entitled to 

recover. Coley. Fair, 1738. 

HELD, FURTHER, that the censtable, under such circumstan- 

ces, was not bound to show he had the money with him when 

he proposed such payment. bid. 

3. A receipt given by a Constable to the defendant in an exe- 
cution, for money in his hands for collection, is not conclu- 
sive again$t him, but he may show that he did not Teceive the 
money, and could not make it, by reason of the debtor’s in- 
solvency. Warlick v. Barnett, 539. 


19 


CONTRACTS. 

1. A contraet to sell all the corn in a certain mill-house, at two 
dollars and a half per barrel, and a payment of part of the 
money, vest the property in the buyer, so that he can sustain 
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an action of trover for it, even though it was not measured 

out to him. Morgan v Perkins, 171. 

2. Where A. purchased a horse to be returned at the end of two 
' if he did not answer the description given of him, and 
the two days elapsed without the horse being returned: HELp 

tha the contract was absolute, and that A. cannot discharge 







good as represented. Moore v. Piercy, 131. 
83. Where the terms of hiring a slave were that he was not to be 

; taken out of the county of Currituck, nor to be employed upon 

». watér, except at the hirer’s risk, and the slave was put to ma- 
king shingles out of that county, and died during that, year, 
from ordinary sickness, without defendant’s being guilty of 
neglect: It was held that he was nevertheless liable for the 

. value of the slave. Bell v. Bowen, 316. 

. 4. A contract on hiring a slave to enother, to guaranty against 

loss, accident or misfortune, arising from a habit of intozxica- 

. tion in the slave; embraces the case of suicide by one 

4 a fit of intoxication, Green v. Dibble, 332. 

5. When A: agreed to build for B. a good saw mill, B. underta- 
king to cut the mill Pace, and the mill was worthless, in con- 
sequence of a defect in the race below ; and when it appear- 
ed that A. had undertaken to ascertain the level, and desig- 
















®. fully as to produce the defect in question: Hxxp, that A. had 
@ reasonable time to have the error corrected, and he had a 
right to have such correction made, provided he could show 
that, as proposed by him, it would remedy the defect. ~By- 
erlpey. Kepley, 35. 

, Saiisvaance. 


* . - 







COVENANT. 

Where a lessee of a lot, for a term of years, covenanted that he 
would not remove off of the lot any building which he might put 
thereon until the rents were paid, and a buildingput thereon 
during such lease was removed by.a third n, by the 

consent of the lessee, the rent being unpaid HELD, that 
















himself from liability, by showing that the horse was not’ as 


nate the position of the racé, and had it done so unskill-’ 


CC 


CC 


— » wee FS bee FR 












Ix 





INDEX. 





such third person was liable in damages to the lessor for such 
removal. Forbes v. Wiiliams, 393. 









CORPORATIONS. am 
Sree Towns. at 












COSTS. 

1. In action of trespass against six defendants, where three of 
them were acquitted by the verdict of the jury, ona motion 
at a Term subsequent to that of the trial, to have the costs of 
defendants’ witnesses taxed against plaintiff, it was held that 
the’ proportion of the acquitted defendants’ in the cost of _ 
these witnesses, to wit, one-half, should be taxed against the 
plaintiff. Harriss v. Lee, 225. 

2. The objection that such witnesses did not attend, comes too 
late as an answer to this motion. bid. 

3. Nor does it make a difference that the pleas of the defend. 
ants’ were joint in form. did. | 

4, There is no error in refusing to dismiss a suit for, the “Want 
of a prosecution bond, where there is no motion to dismiss. 
Jones vy. Cox, 373. 

5. Whether a Court will order a further security for costa, is a 
matter of discretion, from the decision of which there is no ,° 
appeal to this Court. Jones v. Cox, 373. 

6. Where several defendants are sued in assumpsit, and they. 
severed in their pleas, one who had a verdict in his behalf, was 
fairly entitled to have the attendance of witnesses, summoned 
specially for him, taxed in his bill of costs, although the jury 
found for him upon a point in the case, which made it unne- 
cessary to enquire as to the matter to which they were sum- 
moned. Munday v. Henry, 487. 

7. Where there are several counts in‘a declaration for distinct 
causes of action, and the plaintiff abandons one of the counts 
in the progress of the trial, and obtains a verdict on the other 
counts, the Court, on motion of the other side, ought to give 
instructions to the Clerk not to tax the defendant for the 

9* 
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attendance.of the witnesses summoned to sustain the aban- 
doried count. For v. Keith, 528. 

8.~Where a suit is pending in Court, and after several terms an 
order_is made that the plaintiff be permitted “to continue his 
suit without further security: It was HELD, that under such 
order;*being bound to‘pay his witnesses for their attendance, 
as well after this order as before, he was entitled to his full 
costs, under the act of 1836, ch. 31, sec. 79. Biggerstaff v. 
Cox, 534. 

9, There is no provision in the laws of this State for taxing, as 
the costs of suit, services rendered by a sheriff, under a writ 
of capias ad testificandum, in carrying a witness to Court, 
beyond the fee for the execution and return of the writ. Big- 
gerstaff v. Cor, 536. 

10, A judgment for costs under the act Rev. Stat. ch. 4, s. 9, 
(as to increasing the amount of the recovery,) is a matter 
of discretion, and cannot be revised in the Supreme Court. 
McRae v. Leary, 91. 


Seé"Peace WARRANT. 


CUSTODY. 


Where a defendant is ordered into custody upon a conviction, 
until he shall pay the fine and costs imposed by the judgment 
and is permitted by the Sheriff to escape, this is no discharge 
of the judgment. State v. Simpson, 80. 


e 


DAMAGES. 


1. Thetfact, that a blow was given in‘ the presence of a Court, 
in séssion, may be given in evidence, in aggravation of dam- 
ages, though the act might have also been punished by the 

. “as a contempt. A verdict for $100, as actual dam- 
ages, and $1,000, as exemplary damages, is good. Pendle- 
ton v. Davis, 98. 

2. Where A. contracts to purchase cotton of B., at the price 
for which it sold at Petersburg on the 25th of April, and A. 
afterwards refuses to receive a portion of the cotton, and B. 
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sells it at PB. on*the 9th of August: Held, that the rule of 
damages was the difference between the market price at P. on 
the 25th of April and the 9th of August. Clifton v. New-° 
som, 108. 

8. Where wheat is brought to a machine to be threshed, and 
while there is burnt up by the wilfuleet of another, together 
with the house and machine, the jury may in their verdict 
give the value of such wheat to the owner of the machine; &c. 
They may also give interest on the value of the property de- 
stroyed, from the time of its being destroyed. mite v. 
Miller, 479. 


See Evipencr, 22; Roaps, 5. 


DEBTOR. 
See INsoLvantT, 1; FRAUDULENT REMovVAL. 


DECEIT. 
See Action, 2. 


DEED. 


1. A mistake in the courses or distance, contained in the calls 
of a deed, will not be permitted to disappoint the intent of 
parties, if that intent appear, and the means of correcting 
the mistake are furnished, either by a more certain destription 
in the deed, or by a plat annexed to such a deed, and refer- 
red to in the same. Cooper v. White, 389. 

2. Where one of the calls in a grant was “South, eighty de- 
grees East,” but in the plat and certificate of survey annex- 
ed, the same call was “South, eight degrees East,” and it ap- 
peared, that, to run according to the grant alone, the lines 
would cross each other several times, dividing the land into 
three distinct parcels, and would only contain about half of 
the number of acres called for; and by so running, the 
lines would terminate far from the beginning, but, by run- 
ning according to the plat and survey, a consistent diagram 
would be made, embracing the proper quantity : Held, that 
the latter description must be adopted. bid. 
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3. A grantee is not a necessary party (by ne 3 a bill of 
sale for slaves. McLean y. Nelson, 396. 


4. Where a deed, conveying slaves upon certain trasts, was du- 
ly executed, by a woman and her intended husband, in con- 
templation of marriage, and was duly proven and recorded, 
it.is valid, although thedraftsman may have added an extra 
seal, intended for the signature of the trustee, and although 
the same was not signed by such trustee. bid. 

5. Where a deed a is delivered toa third person, in the absence of 
the grantee, the latter is presumed to accept it, and it forth- 
with becomes effectual to pass the property included in it. 
Lid. 

6. Whether a trustee has undertaken the burden of executing 
the trust, is not a question that concerns the valid execution 
of the deed in this case, but can only be raised in a Court of 
Equity by the cestui qui trust, after its due execution is es- 
tablished. Ibid. 


DEMAND. 


DESCENTS. 

1. Where, by the death of her grand-father, (the person last 
seized,) a child is entitled to a reversion in land, expectant on 
the termination of a life estate, and such child dies before the | 
expiration of the life estate: Held, that the inheritance does 
not vest for life in the parent of the deceased child, under 
the 6th Canon «f Descents, on the expiration of the life es- 
tate. The person entitled to take must make himself heir to 
the person last seized. Lawrence v. Pitt, 344. 


DEVISE AND BEQUEST. 

1. Where it is manifest, from other clauses in the will, that the 
testator meant to separate the two slaves in question, from 
the mass of his estate, and to dispose of them differently from 
that which had been given to his wife for life, and it appearing 
also that his wife was an object of special bounty, the follow- 
ing words were construed to pass the absolute estate to her, 
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viz: “ I-further will and bequeath unto my wife Catharine 
Newland, two servant boys, Richard and Pinkney, to have 
and to hold, and to expose (dispose) of at her own diseretion 
while she lives and at her death so as not to be disposed 
of out of the family.’’ Newland v. Newland, 463. 
2. The latter words, ‘not to be disposed of out of the family,” 
being inconsistent with the absolute estate, were held to be in- 
operative. Ibid. 


DIVORCE. 

In suits for divorce or for alimony, brought by the wife, under 
the act of 1852, ch. 53, after the preliminary adjudication, e. 
i. that the petition is fit to be entertained, which is made in 
every case, before such a suit can be carried on, it is the duty 
of the Court, without considering the merits of the case, to 
make a reasonable allowance of alimony for the wife, pendente 
lite, and if, upon motion, such allowance is refused, the wife 
can appeal to this Court. Taylor v. Taylor, 528. 

























DISCHARGE. 
Vive Custopy. 





? 





DOWER. ) | A. 
A widow is entitled to dower in land, covenanted to be convey- 
ed to her husband. Thompson v. Thompson, 430. 







EJECTMENT. 


1. The rules of law, established for the ascertainment of boun- 
dary, are applicable in locating the lease formally® set forth 
in a declaration of ejectment, so that where trees were mark- 
ed originally by a surveyor, for the purpose of obtaining a 
grant, and are called for as such in the grant, and are men- 
tioned as such in the lease set forth in the declaration, the 
lines in establishing such lease must be run to such marked 

and recognized trees, regardless of other calls, depending 

merely on course and distance. Laughter v. Biddy, 469. 
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. Where land has been levied on and sold under a justice's 
" folge and execution, and has brought less than the debt 
in the execution, it cannot be again levied on and sold under 
a judgment of the Court, entered for the remainder of the 
debt, under the provisions of the act of 1836, although the 
former owner (the debtor) is residing on the land, and the 
suit is brought against him, he remaining there as the tenant 
of the vendee of the purchaser- Smith v. Fore, 488. 

* See Bounpary 1 and 2. 

3. Where a person enters iato.a tract of land, under a written 
contract to purchase the same, he becomes a tenant at will to 
the obligee, and is mot permitted to deny his title in an ac- 
tion of Ejectment brought against him for the possession. 
Dowd v. Gilchrist, 353. 

4. One of several heirs at law can recover in ejectment upon 
his several demise, though the others, entitled jointly with 
him, do not join in the action. Ibid. 

See Limitations Strat. 5. 


EASEMENT. 
Ving Rieut or Way. 


EQUITY. 
Vive Issuz. 


ESCAPE. 
See Custopy. 


ESTOPPEL. : 

1. Although, it is true, that where both parties claim title under 
the same person, each is estopped from denying that such 
person had title, yet this rule does not prevail where one of 
the parties can show a better title in himself. Copeland v. 
Sauls, 70. 

2. Where both plaintiff and defendant derived title under a 
person ence in possession, claiming the fee in the tract of 
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land in dispute, neither is at liberty to show that such title is 
not still a good and subsisting one, unless one can show that he 
has acquired another and a better title from some other per- 
son. Johnson v. Watts, 228. 

3. Where A takes a deed from B. for a part of a tract of land, 
they are both estopped by such deed from denying that B. 
had title, as to that part, and that it passed to A.; but such 
estoppel does not extend to the other part of B's land. In 
an action, therefore, against A., for trespassing on this omit- 
ted part, B., must show some other and better title than the 
estoppel, or he cannot recover, he having no actual possession 
of the locus in quo. Kissam v. Gaylord, 294. 

4. In ejectment; where A. and B. both attempt to show title 
under C., and the jury find that B.’s deed was not delivered: It 
was held, that B. could not be permitted to show that A. had 
conveyed to either of them. Thomas v. Kelly, 375. 

5. This is not technically an estoppel, but a rule founded in jus- 
tice and convenience. did. 

6. A former owner who has been sold out may attorn to the pur- 
chaser, and he on being sued in ejectment, may be defended 
by his new landlord, and such landlord on being admitted to 
defend is not confined to the tenant’s former right, and there- 
fore is not estopped. Smith v. Fore, 488. 

7. Where both parties in an action of ejectment claim under the 
same person, neither can deny the title of him under whom 
they both claim. Feimster v. McRorie, 54T. 

8. This rule is not excluded because one of the parties claims by 
sheriff's deed. bid. 


EXECUTION. 7 

1. Where A contracts for land and pays for the same, but h 
the title made to B. with a fraudulent intent to hinder and 
delay his creditors in the collection of their debts, and after- 
wards, with fraudulent intent on the part of A., B. by his direc- 
tion, conveys the land to C., who sells and conveys she same 
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for a chattel: Held, that this chattel cannot be taken by ex- 
ecution for the debt of A. Parris v. Thompson, 57. 

2. The purchaser, at sheriff's sale, of an interest to a debtor, 
under a deed of trust, does not acquire the legal estate by 
the sheriff's deed. Anderson v. Holloman, 169. 

3. Property hired for a given time is liable to be sold for the 
term under execution. Houston v. Simpson, 513. 

See ConstaBLEs,3. Levy. PARTNERS 3. 


EVIDENCE. 

1. Where a note is agreed to be discharged and satisfied, by the 
acceptance of notes upon other persons, who are alleged to 
have been insolvent, and to have been imposed upon the 
plaintiff, by the fraudulent misrepresentation of the agent of 
the maker of the original note, in a suit against such agent 
for the fraud, a receipt, given at the time of this transaction 
against the note agreed to be delivered up, ought to be pro- 
duced on the trial, and evidence of its contents in the first 
instance is not admissible. Ledbetter v. Morris, 545. 

2. Where there is an exception in a grant, the onus of proof 
lies upon the party who would take advantage of that excep- 
tion. McCormick v. Monroe, 13. 

3. In trespass, q. c. f., the plaintiff, not in actual possession, 
must rely upon his title. Ibid. 

4, The rule adopted in criminal cases, that is, that where cir- 
cumstantial evidence is submitted for the consideration of the 
jury, the facts proved must be such as to preclude every other 
hypethesis but the guilt of the accused, does not apply in civil 
eases. Rippey v. Miller, 479. 

5. A sealed note, signed by one of two partners, cannot be given 
in evidence to establish “an account stated” in a suit brought 
against the partner who did not sign it. Heath v. Grego- 
ry, 417. 

6. When the credibility of a witness has been attacked, from the 
nature of his evidence: from situation: from bad character ; 
from proof of previous inconsistent statements, or from im- 
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putation directed against him in cross-examination, the party 
introducing him may prove other consistent statements, for 
the purpose of corroborating him. March v. Harrell, 829. 

7. To bring a case within the operation of the rule, falsum in 
uno, falsum in omnibus, the oath must be corruptly false in 
regard to a matter material to the issue. State v. Peace, 251. 

8. Where a Solicitor for the State, as upon Affidavit, asserts 
upon the authority of A. B., a witness in the cause, who is 
present, any matter material to the issue, and afterwards A. 
B. testified differently : Held, that testimony may be received 
to show the diversity, for the purpose of discrediting A. B. 
State v. McQueen, 177. 

9. The Intendant of Police of an incorporated town, who is8tiés 
a warrant against a slave, for a penalty for violating a town 
ordinance, which warrant is in the name of the Commission- 
ers of the town, as plaintiffs, of whom he also is one, is a com- 
petent witness to prove the disorderly conduct of such slave, 
alleged as a breach of such ordinance. Washington v. 
Frank, 436. ; 

10. A Deputy Sheriff, to whom it is alleged payment’of judg- 
ment was made, is a competent witness to disprove the alle- 
gation. State v. Simpson, 80. 

11. A witness, on cross-examination, in order to discredit him, 
may be asked if he had not committed perjury in the State of 
Georgia. State v. March, 526. 

12. Hexp, further, that the lessee was a competent witness for 
the lessor, against a third person, who receives a house 
moved from the premises. Forbes v. Williams, 393. 

13. A witness who has had business correspondence with an 
individual unknown to him, who has written letters to him, 
and has received answers in reply, and swears that in this 
way he has acquired a knowledge of his signature, though 
not of his general hand writing, is competent to testify to 
such signature. McKonkey vy. Gaylord, 94. 

14. The Court has no right,to pronounce upon the force and 
effect of evidence, because it is contained in an affidavit for a 
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+w@ontinuance, which is admitted by the opposite party to be 
true. Ibid. 

15. ‘The rule of evidence, et a comparison of other writings 
with the one in contest cannot be allowed to prove hand-wri- 
ting, is not varied by the fact that such writings are in evi- 
dence for other purposes. Writings are not properly sub- 
mitted to a jury’s inspection, but they should be read. Asa 
general rule, all evidence is addressed to the hearing of the 
jury, and not to their sight. Outlaw v. Hurdle, 150. 

16. Upon the question before a jury, whether a note had been 

it is not improper for a witness to say he could see 

Pee of erasure, and that he had seen the paper in # 

tter light, and could see the erasure more distinctly then 
than now. A witness need not profess to be an expert to an- 

> swer these i inquiries. Yates v. Waugh, 483. 

17. The “registry’’ or copy of the record of a bend to make 
title to land made by a deceased person, under which a deed 
has been made by the Administrator of said deceased obligor 
is within the spirit and meaning of the Act of 1846, ch. 68, 
(which is a remedial statute,) and is admissible without ac- 
counting for the absence of the original. Bohanan v. Shel- 

J) ton, 870. 

18. The declarations of deceased members of a family are 
competent to prove the time of the birth of a child belonging 
to that family, although there may be a family register of 
births in existence: for the one kind of evidence is of no 
higher dignity than the other. Clements v. Hunt, 400. 

19. Professional books, or books of science, (e. g. medical books,) 
are not admissible in evidence, though experts may be asked 
their judgment, and the grounds of it, which may in some 
degree be founded on books, as a part of their general knowl- 
edge. Melvin v. Easley, 386. 

20. Where counsel, in his address to the jury, read and com- 
mented on a book of sciencs, as evidence in the cause, with- 
out being interrupted by the advetse counsel, this is no waiver 
of the error, for it was the duty of the Judge, in his instruc- 
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tions to the jury, to present the case to them properly, and 
to correct any errors into which counsel may have fallen. 


Bid. 


aa 
21. Parol evidence may be resorted to, to establish the consider- ~~ 


’ ation of a guaranty. ichols v. Bell, 32. 

22. Whether the tenant in possession is the tenant of the de- 
fendant, or of one as whose land the premises in controversy 
had been sold, by virtue of a judgment and execution, at a 
Sheriff's sale, is a question of fact, which is to be submitted 
to the jury, and the deeds under which the defendant entered, 
are clearly admissible on that subject. McAuly v. Harn- 
hart, 502. te 

23. Where a paper is proved to be destroyed, its contents may 
be spoken of without any notice to the other side to produce 
it. Ibid. 

24. Evidence of “a family arrangement,” to defraud creditors 
by giving off other lands, than the tract in dispute, to other 
sons as they arrived of age, it not being shown that the father 
was in debt at the time of the conveyances, is not admissible 
on the question of fraud. bid. 


Vink Jounston v. RupxsiL1, 510. 
See Acency. Homicrpe 2, 4. 


FORCIBLE TRESPASS. 
See VARIANCE. 


FORNICATION. 
Vive LIMIrarTIONs. 


FRAUD. 

1. Where the executor of one tenant in common, authorized to 
sell a fishery, takes along with him the other tenant, and re- 
fers the purchaser to him as one acquainted with the property, 
and such tenant commits a fraud in his representations of the 
qualities and condition of the fishery, such executor is per- 
sonally liable for the fraud. Pettijohn v. Williams, 145. 


_— 
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2. To avoid a deed in law, under the plea of non est factum, 
upon the ground of fraud, there must be fraud in the factum . 
as by substituting one paper for another, so as to show that 
the party did not intend to execute the paper he was made to 
sign, seal and deliver. Nichols v. Holmes, 360. 

8. Where a father, who was in embarrassed circumstances, sold 
to his two daughters, who lived with him, three slaves, for a 
fair price, a part of which was paid down, and the remainder 
was to be paid toward bona fide debts which the father owed, 
which payments were made accordingly: HELD, by the Court, 
that this was not a fraud, in law, upon the rights of a credi- 
tor, existing at the time of the transactions, so as to author- 
ize a Court thus to declare it. Jenkins v. Peace, 413. 

4, A deed of gift may be fraudulent, though the donor, at the 
time of the gift, honestly believed, that she had property suf- 
Aicient to satigfy all her debts, then existing—when in fact she 
was mistaken. Black v. Sanders, 67. 

5. If there be existing debt, and the debtor makes a voluntary 
conveyance, and afterwards becomes insolvent, so that the 
creditor must lose his money, unless the property conveyed 
can be reached; such voluntary conveyance is presumed as a 
matter of law, to be fraudulent. did. 

6. The act of 1840, only requires the question of fraud to be 
submitted to a jury, in cases where property fully sufficient 
and available to pay all ereditors is retained by the donor. 
Ibid. 

7. Twenty-two negroes and two small tracts of land, valued at 
$7250 retained in such a case, is not sufficient and available 
to pay debts amounting to $6848. did. 

8. A provision in a deed in trust, for the postponement of the 
sale of the property for nine months, and then to be sold on 
8 credit of six months, is not a fraud in law, so as to require | 
of the Court to declare it void from its face. Gilmer v. 
Earnhardt, 559. 


FISHERY. 


1. The right of fishing in a navigable river is subordinate to 
the right of navigation. Lewis v. Keeling, 299. 








INDEX. XxI 


2. A boat upon a navigable stream has a right to go to the bank 
when and where it is necessary to do so, aad is not liable for 
damages done to seines drawn across the way, if such damage 
was done without malice and wantonness. bid. 


FRAUDULENT REMOVAL. 


A surety on a constable’s bond, upon which there has been a 
breach, but no judgment, nor payment by him, is not a credi- 
tor, so as to entitle him to recover against one for fraudulently 
removing his principal. Booe v. Wilson, 182. 


FRAUDULENT GRANT. 


A grant qbtained by fraud is Voidable when the land is subject 
to public entry: when not the subject of entry it is void. 
MeCormick v. Monroe, 13. 


See Evrpence, 2. s 


FOREIGNER. 
An unnaturalized foreigner cannot hold by courtesy such an in- 
terest in land as can be sold bya fi. fa. Copland v. Sauls, 70. 


FORCIBLE TRESPASS. 
See Pieapine, 3, 4. 


GRANT. 
See PRESUMPTIONS. 


GUARANTY. 
See Contract, 4. 


GOVERNOR. 
See Parpon. 


HOMICIDE. 

1. Whenever there is a reasonable ground to believe that there 
is a design to destroy life, rob or commit a felony, a killing 
to arrest such design is justifiable. State v. Harris, 190. 
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2. But it is for the jury and not the prisoner to judge of the 
the reasonableness of such apprehension. bid. 

8. Where the deceased had been cut with a knife into the 
of the stomach,,.was very weak from the loss of blood, and 
said that he must die, and did die, two days afterwards, of 
the wound he had received, his account, in a conversation of 
short duration, as to the manner in which the conflict began, 
and was continued between him and the prisoner, was admis- 
sible as dying declarations, although the witness could not 
say whether the opinion expressed by the deceased, “that he 
must die,” was before or after the narration of the facts: 
there being no evidence that, during the time of this conver- 

_» tation, the condition of the deceased was materially changed, 

) State v. Peace, 251. 

:- 4, Where the wound is adequate and calculated to produce death, 

| * it is no excuse to show that had proper caution and attention 
been given, a recovery might have ensued. Neglect. or mal- 
treatment will not excuse, except in cases where doubt exists 
as to the character of the wound. State v. Baker, 267. 

5. If, after words of anger, the slayer took up an axe, and ap- 
proached the deceased with a present purpose and design to 
take away his life, or do-him some bodily harm, and the de- 
ceased had sufficient grounds to believe that such was the 
intention of the assailant, he had a right to strike in self-de- 


such striking by the deceased will not amount:to a legal pro- 
vocation to mitigate the killmg to manslaughter, bid. 


ceased have been offered in evidence, and an attempt. has 
been made on the other side to destroy the effect of such de- 
elarations, by showing the bad character of the deceased: 
the State, for the purpose of corroborating the evidencgymay 
prove that the deceased made other declarations to the same 
purport, a few moments after he was stricken, though it did 
not appear that he was then under the apprehension of imme- 
‘diate death. State vy. Thomason, 274. 





fence, although the assailant was not in striking distance, and . 


6, Where, on a trial for murder, the declarations of the de- : 
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7. Where one strikes another a violént blow, with a heavy sole, , 

pointed with iron, and a fight ensues, in which the assailed 

uses a deadly weapon, with which ke knobks down his adver- 
‘sary and disables him, yet follows up his blows with great vio- 
lence and cruelty and kills him: on account of the greatness 
of the provocation in the first instance, and the passion natu- 
rally produced by the conflict, this is but ee: 
State v. Curry, 280. 


INDICTMENT. 
See Varrance, 3, 4, 6. 


INFANT. 
A judgment against an infant appearing by attorney, is valid 
-until reversed upon a Writ of error. DMarshallv. Fisher, 111. 


INSURANCE. : 

A provision in a policy of insurance excepting from liability 
the cases of death “by means of invasion, insurrection, riot, 
or civil commotion, or of any military or usurped authority, 
or by the hands of justice,” does not embrace’ the case of 
the death of a slave, insured, who is killed in an armed and 
violent resistance of the authority of a patrol. Spruill v. 
Insurance Company. 


INSOLVENT. 

1, Where a bond is returned to Court, for the appearance of a 
person;"under the act for the relief of insolvent debtors, with 
A, B, and C, as his sureties, and such person and his sureties 

are discharged from “all liability on his bond,” and @ record 
taade of such discharge, and the defendant in the execution 
gives a new bond for his appearance further at Court, with 
A atid D as his sureties, and the case was then continued for 
three terms, when a judgment was entered against A, B, and 
C: Held, that such judgment was irregular and invalid. » Co. 
hoon v. Morris, 218. 





a. 
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2. Where an appeal was taken to the Superior Court from the 
judgment: Held, that no judgment could be rendered on the 
bond given by A’and D: ‘Held, also, that no judgment could». 
be given on either bond against A singly, in the ens 
Court, though he was on both bonds. Ibid. 


See JUDGMENT. 


JOINDER OF ACTIONS. 
See Pieapina, 57. 


JUDGE'S INSTRUCTIONS. 

» 1. Where the Court, on the trial of a cause, submits a questi 
forthe finding of the jury, upon which there is no evidence, : A 
it ig error. Burnett v. Fulton, 5438. A] j 
2, It is error in the Court, to submit a material fact, in'a cause 
to the jury, without any evidence to support it. Commissions 
ers of Beaufort v. Duncan, 234. 

8. Whether the inference against the credit of a female witness, a 
called to prove a rape, arising from her failure to make outa 
ery, is repelled by the other concurring facts, is not a cons * 
clusion of law, but a question of fact. Hence, a Judge has @ ‘ 
no right to say that such inference is rendered by such con~ 
curring facts of little or no weight. State v. Cone, 18. ; 

4. The error committed by a Judge, in eulogising a witness, iggy 
not a ground for a venire de novo, if the statement of the 
case, which is the appellant’s bill of exceptions, shows tha 
such witness was unimpeachable. State v. Harris, 190, 

5. The Court will never give instructions upon a state of facta 
that is not presented by the evidence. State v. Peace, 251, 

6. Imsome cases the presiding Judge, in order to save time, n 
when he sees no harm will result from it, may, in his diserg 
tion, allow a leading question to be put, yet his rng ds 
allow it is never error. Nichols y. Holmes, 360. 4 

7. For the Judge to say that a book on farriery, which had been: 
read by counsel, was entitled to as much authority as a wit 
ness, who had been examined (as an expert in the science of 
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diseases of horses,) is a clear violation of the act of 1796, 
(1 Rev. Stat. ch. 31, sec. 136,) forbidding the Judge to ex- 
press an opinion on the facts. Melvin v. Easley, 386. 

8. It is not error in a judge to refuse to instruct the jury in a 
civil case, that they must be satisfied “beyond a rational doubt. 
Neal v. Fesperman, 446. 

9. It is error in the Court to refuse to tell the jury that they are 
judges of the law as wellas of the facts. State v. Peace, 251. 


See EvipEnce, 13. 


JUDGMENT. 

A judgment on a ca. sa. bond, payable to one having the use in 
the judgment, in favor of the plaintiff in the judgment, although 
taken by default, is erroneous, and may be set aside on mo- 
tion, though such motion is made on a day subsequent to its 
rendition. Harle vy. Dobson, 515. 


+ See INFANT. 


* JURY. 


1. A defendant, upon a new trial for a clergyable felony, is en- 
titled to challenge, peremptorily, thirty-five jurors. State v. 
Caldwell, 289. 

Vive New TRIAL. 


2. Whether the conduct charged as being disorderly, according 
to a town charter, is so or not, is a question for the jury. 
Washington v. Frank, 436. 


ISSUE FROM A COURT OF EQUITY. 


1. An issue is sent to be tried before a Court of Law for the 
purpose of aiding this Court in the ascertainment of facts. 
The Court of Law can take no action upon the finding of the 
jury; but simply returns the verdict with his notes of the 
trial to this Court. When taken up for further directions, 
the Supreme Court will pass upin the regularity of the pro- 
ceeding of the lower Court from the Judge’s statement, and 

4 
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order another trial or not, as it may seem expedient. Fisher 
y. Carroll, 27. 

2. An action is ordered to be tried in a Court of Law, where 
the equity is based upon a disputed legal right, or where the 
defence set up, involves a legal ‘right. Certain conditions 
are usually imposed on the parties. Jbid. 

8. But, besides these, the whole course of the trial is according to 
the'ules governing the Court of Law. That Court may grant 
a certiorari, or a new trial, order a removal, allow an appeal, 
&e. When the judgment is finally rendered in the Court of 
Law, it proceeds no further, but certifies the matter to this 
Court, for its action upon the same. 


LEVY. 

1. A levy of an execution on Sunday is void. Bland v. Whit- 
field, 122. 

2. ‘The return of a levy endorsed upon an execution is neither 
conclusive nor prima facie evidence that there was actual 
seizure of property. bid. 


LIMITATIONS, STATUTE OF 


1. The words of limitation to an action of slander are to be 
taken as Junar and not ag calendar months. Rives y. Guth- 
rie, 84. 

2, To take a debt, claim, or demand, out of the operation of 


ane 
the Statute of Limitations, there must be a promise, either a * 


% 


express or implied, to pay a certain and definite sum, or an” 
amount ¢apable of being reduced to a certainty, by reference 


to some paper, or by computation, or in some other infallible” 


mode, not depending on the agreement of the parties, or the 
finding of arbitrators, or a jury. McRae v. Leary, 91. 
%. A promise to pay such sum as the plaintiff might deem just, 


when he should bring forward his account, is not sufficient to 


release a demand from the operation of the Statute of Limi 
tations. Long v. Jameson, 476. 
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4, The presumption of payment, created by the act of 1828, 
from the lapse of ten years, is rebutted by the payment of a 
part of the sum within ten years before suit brought. .And 
this 1s the case as to the joint obligors who are sureties as well 
as the principal who makes the payment. M€cKeethan v. 
Atkinson, 421. 

5. Possession of two tracts of land, adjacent to the one in con- 
troversy, for seven years, with color of title, though they 
had all three been conveyed in one deed, by separate and dis- 
tinct descriptions, is not a possession of the land in question, 
and will not amount to a bar under the Statute of Limita- 
tions. Laoftin v. Cobb, 408. 

6. Cutting of trees upon a tract of land susceptible of other 
uses and enjoyment, and feeding hogs upon it, under a color 
of title for seven seven years, do not constitute such a posses- 
sion as will bar an entry. did. 

7. A warrant for the penalty for fornication must be brought 
within ten days. Curtis v. Miller, 558. 

8. Where one of the co-obligors in a bond says, “I signed the 
note, but will never pay it,” this will not :ebut the presump- 
tion of payment arising from the length of time; for, though 
it may afford proof that he has not paid it, it does not follow 
that the co-obligor has not. Wéilfong vy. Cline, 499. 


LOST NOTE. 

1. In an action at law upon a negotiable instrument, alleged to 
be lost, the loss cannot be proved by the oath of plaintiff. It 
is otherwise in equity: the decree provides an indemnity for 
the defendant. Chancey v. Baldwin, 78. 

2. An affidavit is not admissible to prove that the payee had 
not negotiated the paper, nor for any other purpose, but, in 
Courts of Equity, to give jurisdiction ; or to let in secondary 
testimony. rant v. Reid, 512. 


MANDAMUS. 


1. The return of the defendants to an alternative mandamus will 
be taken as trust unless its falsity is shown by the petitioner. 
Tucker y. The Justices of Iredell, 451, 
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2. Where the return of the defendants is filed, whieh admits a 
material allegation set out in the petition, but avers new mat- 
ter in avoidance, the issue, to avail the petitioner, in falsifying 
the return, should be taken on the new matter, and not on 
the admitted fact. Such an issue as the latter will be treated 
as immaterial. bid. 

8, Where a mandamus is asked for, to compel the Justices of a 
county to pay for the building of a bridge, and a verdict is 
rendered by a jury, finding that the bridge was not built ac- 
cording to the contract, the petitioner has no right to recover, 
in this form of action, the value of the bridge, during the 
time it had been used by the public. did. 

4. A contractor to build a Court House, who has not done the 
work according to the contract, is not entitled to a mandamus 
to compel the Justices of the county, employing him, to pay 
the sum agreed on. Dameron v. Justices of Cleaveland, 484. 


MESNE PROFITS. 

Where the plaintiff, in ejectment, after recovering in that ac- 
tion, fails to take actual possession of the premises recovered, 
although the defendant has left them, he cannot sustain an ac- 
tion for the mesne profits. Carson v. Smith, 106. 


MONTH. 
See Lrurrartioys, 1. 


NEW TRIAL. 

Where a question of law is left to a jury, and the verdict shows 
that they decided properly, it is no ground for a venire de 
novo. Marshall v. Fisher, 111. 


NOTICE TO PRODUCE PAPERS. 
See Evipencs, 1, 21. 


NOTICE TO DEMUR. 
The doctrine of notice has no application to an order for goods. 
Nessen vy. Tucker, 176. 
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OVERSEERS OF ROADS. 
See Roaps, 5. 


PARDON. 

1. Where it appears from the record, and the pardon itself, that 
the Governor was misinformed, and granted the pardon un- 
der the impression that there was a subsisting judgment, 
when, in fact, there was no judgment, the pardon is void. An 
appeal to the Supreme Court annuls the judgment, and if 
the Court decides in favor of the State, it is the duty of the 
Judge, presiding at the next term, to pass sentence,—this is 
a new judgment unconnected with that appealed from. State 
v. McIntyre, 1. 

2. When upon the face of the pardon it appears that the Gov- 
ernor supposed the defendant had been fined as well as im- 
prisoned, and the imprisonment:is remitted, provided the fine 
be first paid, this mistake as to fact renders the pardon void. 
Ibid. 

8. The Governor may pardon a portion of the punishment, after 
it is fixed by the judgment. Whether he has power to pardon 
a portion of the supposed punishment (where it is discretion- 
ary) before it is fixed by judgment: Quere? bid. 

4. Though the pardoning power is general, if the punishment 
be at the discretion of the presiding Judge, it is presumed 
that the pardoning power will only be exercised in extreme 
cases. bid. 


PARTNERS. 

1. Where persons enter into co-partnership, with the fraudulent 
purpose of hindering or delaying the creditors of one of the 
parties in the collection of their debts, such persons cannot 
maintain an action of trespass, q. ¢. f., jointly against a per- 
son who forcibly enters the store house and seizes the goods. 
McPherson v. Pemberton, 378. 

2. An officer who has an execution against one of several part- 
ners in trade, for the individual debt of the partner, may sell 
the joint property of the co-partnership, and does not, there- 
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by, subject himself to the action of the other joint owner by 
so doing. bid. 

3. No action at*law of any kind can be maintained against a 
sheriff for seizing, selling, and delivering goods of a partner- 
ship to the purchasers, in obedience to a fi fa against one of 
the partners. Vann v. Hussey, 381. 


PAYMENT. 
1. Where the surety to a note in Bank has a new note, with 
other streties, discounted, and, by means of a check, has the 
proceeds of the latter note applied to the satisfaction of the 
former: This is a good payment of such note, and the prin- 
cipal in such former note becomes the debtor of such surety, 
even before the latter note is paid off. Brooks v. King, 45. 
. An ordér for goods, not accepted, is no payment for property 
sold; and the owner may recover on the common count. 
Nissen'v. Tucker, 176. 
Vink Srar. Lim., 4, 7. 


bo 


PEACE WARRANT. 

Where a party is taken on a peace warrant and bound to appear 
at Court, such Court cannot review the judgment of the mag- 
istrate below allowing costs. State v. Wilson, 550. 


PENALTY. 

A warrant for a penalty, in violating an ordinance of a town, 
must set forth the act of Assembly, by virtue of which the 
ordinance is’ passed, and, for an omission of this kind, the 
judgment will be arrested. Washington v. Frank, 436. 


See Roaps. 


PILOT. 

According to the several acts of Assembly, upon the subject of 
** pilots,’’ where a pilot tenders his services to a vessel over 
one hundred and twenty tons burder’, bound in over the bar 
at Ocracocke, before she gets to the bar, the commander is 
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bound to pay the usual rates of pilotage, though he refuses to 
receive such pilot on board his vessel, and though the weather 
was fair, and though it was in the month of August, and 
though the defendant be fully competent to bring in his ves- 
sel with safety. errish v. Johnson, 325. \ 


PLEADING. 


1. 


3. 


4, 


A declaration, commencing and concluding in “cAsE,” but 
in the body of it, setting forth A DEBT, under a penal Statute, 
SEEMs to be sufficient, without a demand FoR DAMAGES. ‘ But, 
whether so or not, according to the strict rules of pleading, 
a defect of this sort is cured by the act of Assembly, Rev. 
Stat. ch. 3, sec. 5. Brooks v. King, 45. 


. The party aflirming a fact must prove it to the satisfaction of 


the jury, because the onus probandi is upon him: if he does 
so prove it to the satisfaction of the jury, it is well settled 
that, in all cases, he is entitled to a verdict in his favor on 
the issue. Neal v. Fesperman, 446. 

In an indictment for forcible entry and detainer at Common 
Law, if the verdict is a general one, and the evidence fails 
to support either branch of the charge, there must be a venire 
de novo. State v. Ward, 293. 

Whether an indictment will lie at Common Law for a for- 
cible detainer, where the entry was peacefully: Quere ? 


Thid. 


5. A count for trespass vi et armis to slaves may be joined 


6. 


7. 


with a count for trespass guare clausum fregit to land, in the 
same declaration. MeClees vy. Sikes, 310. 

Trespass is the proper action for driving off slaves, though 
the defendant did not touch them. bid. 

An action for willingly destroying a horse may be joined 
with a count for trespass, in entering upon the plaintiff’s ten- 
ement; and where there is no formal declaration, such addi- 
tional count will be understood as made. Rippey vy. Mil- 
ler, 479. 


See Eyecrment 4. DPenxaury. Roaps 5. 
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PRACTICE 

1. In reference to a commissioner under the acts of Assembly, 
31st chapter of Revised Statutes, section 119, and of 1850, 
chapter 52, the Court has the power of making an order te 
examine the executor and administrator on oath. Ward v. 
Simmons, 404. 

. Upon a default or ni? dieit, on an action of debt, in a Jus- 
tice’s judgment, the plaintiff is entitled to a final judgment, 
at the time when the default is made, and need not execute 
an inquiry before a jury. Hoke v. Edwards, 532. 

3. A plaintiff, commencing by warrant, may file a declaration 
setting forth his cause of action more distinctly than is set 
forth in his warrant, taking care to make no departure from 
it, Gerrish v. Johnson, 335. 

4, The plaintiff, according. to the ordinary practice, is entitled 
to the benefit of being considered as having filed his declara- 
tion, according the facts set forth in a case agreed. bid. 

5. According to the practice in this State, a plaintiff may intro- 
duce as many witnesses as he deems necessary to establish his 
case, and if the defendant brings in contradictory witnesses, 
the plaintiff may call in others to corroborate his first. Out- 
law v. Hurdle, 150. 

6. Where there are two counts in a bill of indictment, and evi- 
dence of two corresponding offences proved, the Court will 
not order the Solicitor to select one of the offences and aban- 
don the other. v. March, 526. 

7. According to the general understanding of the profession, 
where a plaintiff is not required to file a formal declaration, 
the Court is to assume that his declaration contains all the 
averments necessary to sustain his case. Jones v. Jones, 495. 


See Jury. Manpamus, 1, 2, 3. 


PRESUMPTION OF PAYMENT. 
See LIMITATIONS 4, 7. 
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PRESUMPTION OF A GRANT. 


A possession of a field, for more than twenty years, will ereate 
the presumption of a grant, for that much, at least, of the 
tract on which it is situated. 

The question of “color of title, and known and visible bounde- 
ries’ arise under the act of 1791, and are not necessary to 
the presumption of a grant from length of time at common 
law. Simpson v. Hyatt, 517. 


PRESUMPTION. 
See Rieut oF Way. 


POWER. 


A general power tosell, given to a stranger, by a deed of bargain 
and sale, or covenant to stand seized to uses which also con- 
veys such property to others than such stranger, is void, and 
a conveyance made under it is also void. Smith v. Smith, 185. 


RECEIPT. 
See CoNSTABLE 3. 


PRIVATE ACT OF ASSEMBLY. 
See ADMINISTRATOR 7. 


REMAINDER ON A CHATTEL. 


Under a deed of gift of slaves, before the act of Assembly, of 
1823, to A. in trust for the life of B., and after his death to 
A., absolutely: Held, that the life estate in B. being but a 
trust estate, not noticed by the common law, did not absorb 
the whole interest in the slaves. Lewis vy. Lewis, 444. 


REMOVAL OF A HOUSE. 
VipE CovENANT. 


RETAILING. 


Where by a private act of Assembly, a County Court is forbidden 
to grant a license to retail spirituous liquors by the small 
5 
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measure, within the limits of an incorporated town, without '# 
written récommendation from the Board of Commissioners of 
such town, and it appears from the records of such Court 
that they granted a license thus to.retail without such writ- 
ten recommendation, the person obtaining such license is not 
thereby protected-from an indictment. State v. Moore, 276. 


RIGHT OF WAY. 


1. To raise the presumption of a grant of an easement, from 
a user twenty years, such user must be adverse and as of 
right. Mebane v. Patrick, 23. 

Same point. Ingram v. Hough, 39. 

2. The use and enjoyment of a private way, for more than 
twenty years, will not give a title to the easement alone.— 
Stch use and enjoyment, to have that effect, must have beer 
adverse anid as of right. Smith v. Bennet, 372. 


ROADS. 

1. The owners of slaves, residing within the limits of an incor- 
porated towh, are not exempted from the penalty for the fail- 
ure of such slaves to work upon the public roads beyond the 
limits of such town, unless they are expressly exempted in tae 
charter of incorporation, or by a necessary implication. Me- 
Boyle v. Hanks, 183. 

2. A provision in an act of corporation of a town, requiring 
the Commissioners to lay and collect a tax on the inhabitants 
of such town to repair the streets, is not such a necessary 
implication. bid. 

3. In an action for a penalty for failing to work upon a public 
road, the defendant cannot object to the jurisdiction of the 
County Court, except by plea in abatement. Forbes v. Hun- 
ter, 231. 

4, The power to exempt hands from working on the public road 
is restricted to a Court consisting of seven justices. bid. 
5. An overseer of a public road is civilly liable for special dam- 
ages, for injuries arising from the road’s being out of repair. 

Hathaway vy. Hinton, 243. 
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SHERIFFS, DEPUTY. 

Where a sheriff takes a bond from his deputy to indemnify, ete., 
during his continuance in office, such bond only pertains to 
the term of the principal’s office, then current, and cannot be 
held to embrace defaults which occur during the succeeding 
term. TZ’homas vy. Summey, 554. 


See ADMINISTRATOR 6. 


SLANDER. ‘ 

in an action of slander, where words proved are not actionable 
in themselves, they cannot be made so by the aid of other 
words, spoken at'a different time and place, which are barred 
by the Statute ot Limitations. Jones v. Jones, 495. 


SEISDIN. 
See DeEscenrts. 


SLAVES. 

1. An order, in which the master of a slave consents that A. 
B. should sell and deliver to said slave “ardent spirits, 
whenever he shall apply for the same, during the present 
year,” is void, as being in derogation of the act of Assem- 
bly. State v. Hyman, 59. 

2. The delivery of spirituous liquor to a slave, after night-fall, 
in pursuance of an order from his overseer, for his (the 
overseer’s) own use, is not unlawful. State v. McNair, 180. 

3. The presumption of slavery does not arise from a complex- 
ion a shade darker than that of a mulatto. Wichols v. 


Bell, 52. 


STATUTE OF LIMITATIONS. 
See LIMITATIONS. 


SUNDAY. 
See Levy. 
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TAXES. 
A party claiming under a sale for taxes must show taxes due. 
Jordan vy. Rouse, 119. 


TENDER OF AMENDS. 

Where a person occupying land adjoining another, and in igno- 
rance of the ‘true boundaries of the tracts, trespasses upon 
the land of the adjacent owner, but disclaims title, and ten- 
ders reasonable amends before the suit was brought: Held, 
that such trespasser is protected under.the Act Assembly, 
Rev. Stat. 31st chapter, 83d section. Blackburn v. Bow- 
man, 441, 


TOWNS. 

1. An ordinance,of a town, not under the seal of the corpora- 
tion, and not expressing a consideration, and not delivered to 
the parties claiming under it, does not amount to convey- 
ance, nor color of title. Commissioners of Beaufort v. Dun- 
can, 239. 

2. Where the Commissioners of an incorporated town, under a 
general authority in the charter to pass ordinances to pre- 
serve the peace and quiet of the town, establish an ordinance 
forbidding “all disorderly shouting, dancing and all disor- 
derly and tumultuous assemblies, on the part of slaves and free 
negroes, in the streets, market and ether public places in said 
town: Held, that this prohibition is not limited to violations 
of pre-existing laws. Washington v. Frank, 436. 

3. The dntendant of the City of Raleigh is a member of the 
Board of Commissioners, and has a right to participate in 
making ordinances for the regulation of the public market, 
&ec. Intendant of Raleigh v. Sorrell, 49. 

4. An ordinance requiring oats to be weighed by the public 
weigh-master, before being offered for sale, and imposing a 
penalty for its violation, is not unconstitutional. bid. 


Vive Evipence 8. 
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TRESPASS. 

1. Where the bargainor in a deed, after executing a conveydnce, 
remains in possession of the land, and contrary to the ex- 
pressed wishes of the bargainee, cuts down timber, he is lia- 
ble to an action of trespass. quare clausum fregit. Spencer 
v. Weatherly, 327. 

2. In trespass q.c. f., the plaintiff, not in actual possession, 
must rely upon his title. McCormick v. Monroe, 13. 


See MESNE Prorits. PLEADINGs 7. 


TRUSTS. 
See Execution 2. 


USAGE. 


Where parties enter into an express and specific contract, which 
is neither general nor doubtful, local usage cannot be resort- 
ed to in ascertaining its terms. Cooper v. Purvis, 141. 


VARIANCE. 


1. Where, in an inquisition of forcible entry, &., the allega- 
tion as contained in the affidavit of the plaintiff in applying 
for this remedy, and in the precept of the Justice ordering a 
jury, is for a forcible entry only, and the proof makes out a 
case of forcible detainer only, the plaintiff cannot recover. 
Jordan v. Rouse, 119. 

2. Where an indictment charged that the blow was given on 
27th of December, and that deceased then and there instant- 
ly died, and the evidence was that he lived for twenty days 
after receiving the blow, and then died, it was held, that the 
variance was not material. State v. Baker, 267. 

3. Where an indictment alleges a cheating in an executed con- 
tract, and the proof establishes an attempt to cheat in an ex- 
ecutory contract, which was abandoned before its consumma- 
tion, the variance is fatal to the prosecution. State v. Cor- 
bett, 265. 

4. A variance between the judgment and execution is cured by 
act of Assembly, 1848. Marshall y. Fisher, 111. 
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5. An indictment charging the defendant with going into a re- 
ligious congregation eugaged in actual service and then and 
there exhibiting himself drunk, and by cursing and swearing 
with a loud voice, and by making indecent gestures and grim- 
aces, disturbing them, is not sustained by proving that he dis- 
turbed them by striking the meeting house, on the outside, 
with a stick. State v. Sherrill, 503. 


WASTE. 

1. ‘The husband of a tenant in dower is not liable for mere per- 
missive waste,.after the death of his wife, and the surrender 
of his possession. Dozier v. Gregory, 100. 

2. The .husband of a tenant in dower, who removes a house 
from the premises, is liable ‘im an action in the nature of 
waste, even after the death of his wife, though he may have 
built the house himself. bid. 


WATER. 

1. A land owner has a right, even without the use of prescrip- 
tion, to have the water from his land to flow through the na- 
tural channels and drains convenient to it. And when anoth- 
er cuts hint off from such right by an embankment, he has 
a Tight to remove such embankment. Overton v. Sawyer, 308. 

2.. Whether the owner of the land would have an action against 
the perso: thus going on his land, Quere? but certainly no 
one can complain of it. Ibid. 


WILL. 

1, An entry on ‘the minutes of the County Court, as to a will 
which has two witnesses, as follows: “The will of R. B. prov- 
ed by H. S. Executor T. B., qualified”’ is sufficient to author- 
ize the presumption that the will was duly proven, nothing 
appearing on the face of the proceedings to forbid such a 
conclusion. Marshall v. Fisher, 111. 

2. The word Aeirs, when applied to. the successor to personal 
property in the, construction of a will, generally is held to 
mean those who take under the Statute of Distributions, and 
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is such, the widow is generally included; yet, where the con- 
test plainly shows that children only are meant, she will be 
excluded from the succession. Henderson v. Henderson, 221. 

8. Revocation of a will is an act of the mind, demonstrated by 
some outward and visible sign. White v. Costen, 197. 

4. Where the maker of a will throws it upon the fire, with the 
purpose of destroying and revoking it, and it is burned through 
in three places, but the writing rot interfered with, and is 
then rescued and preserved against the maker's will, and 
without his knowledge: Held, that this amounts to a revoca- 
tion. bid. 

5. Where slaves are bequeathed for life, and there is an intes- 
tacy as to the remaining interest in them, and one of the next 
of kin dies during the continuance of the life estate, the ad- 
ministrator of such next of kin may recover the share of his 
intestate after the death of the life owner. “Foust’y. Jre- 
land, 184. 

6. In giving a construction to the will, the presumption is, that 
the testator did not mean to die intestate as to any part of 
his estate, and this presumption may be strengthened by de- 
clarations in the will to that effect. did. 

7. Where a testator bequeaths personal property to his wife, so 
long as she remain my widow, and in case she marry, shall guit 
the plantation and give up the property; but makes no pro- 
vision for the alternative of not marrying; in such a case, 
where the widow did not marry, it was held, that this bequest 
might be construed to mean, that the widow should take an 
absolute estate in the property, in case she remained his wid- 
ow, and this construction would be given where it was forti- 
fied by the context of the will. did. 

8. The dispositive character of a script propounded for probate 
can be proved by evidence dehors the paper. Outlaw v. 
Hurdle, 159. 

9. In order to entitle a holograph will to probate, the hand- 
writing of the deceased should be so generally known as to 
preclude fabricated wills. /hid. 
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10. The character of an individual opposite an instrument for 
probate cannot be considered in deteruiifing gigthe genuine- 
ness of the paper. did. 

11. Where one of the witnesses to a script, propounded as 
the last will of the deceased, signed the same. before the 
alleged testator, fot in lis presence, the attestation is not good. 


In rE Cox’s Wit, 321. 


WITNESSES, — 
See Costs 1, 2, 5, 6,7, 8. Wr 11. 














